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SELYA, Circuit Judge. These appeals grow out of an
action brought pursuant to 42 U S.C. § 1983. In that action
pl aintiff-appell ant Calixto Déni z Mar quez accuses t he
Muni ci pality of Guaynabo (the Municipality) of confiscating his
property w thout just conpensati on. The district court held
that the plaintiff's takings clainms were unripe and di sm ssed

t he acti on. Déni z Marquez v. Municipality of Guaynabo, 140 F.

Supp. 2d 135, 140 (D.P.R 2001). The plaintiff appeals. We

affirm
.

Backaground

Since the district court disposed of this matter on a

Rule 12(b)(1) mnmotion to dismss, wthout taking evidence, we

accept as true all well-pleaded factual avernents in the
plaintiff's anmended conplaint and indulge all reasonable
inferences therefrom in his favor. Valentin v. Hosp. Bella

Vista, 254 F.3d 358, 365 (1st Cir. 2001).

The plaintiff is a real estate devel oper who owns two
adjoining parcels of real estate (the Property) in Guaynabo.
One parcel contains a three-story office building. The abutting
(uni nproved) parcel serves as a parking lot for that buil ding.

I n or around February of 1999, the plaintiff signed a

condi tional agreenent to sell the Property for $625,000. Before
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the closing date, the woul d-be buyer visited the rmunici pal
offices and | earned that the Municipality intended to take the
Property by em nent domain. He pronptly withdrew his offer. A
second potential purchaser backed out for nmuch the same reason.

The plaintiff was perplexed because he had heard
not hi ng fromthe Municipality concerning an expropriation of the
Property. On March 31, 1999, he inquired whether the
Muni ci pality intended to proceed with a condemnation action
Alnost two nonths later, Aurialis Lozada, the director of
Guaynabo's legal division, responded to his letter. She
informed the plaintiff that the mayor of Guaynabo, Héctor
O Neill, intended to take the Property by em nent domain.
Presunmably to facilitate this plan, Lozada forbade the plaintiff
fromrenewing any of the office building |eases. Wbrd of the
putative taking spread, and tenants began to quit the prem ses
li ke rats deserting a sinking ship.

Despite several subsequent conversations between the
plaintiff and Lozada, the Municipality neither designated the
Property for public use nor commenced eni nent domai n
proceedings. During this hiatus, the plaintiff's income stream
dried up, his nortgage went into default, and the nortgagee
began to threaten foreclosure. Left in a bureaucratic |inbo and

concerned about his financial plight, the plaintiff brought suit
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in Puerto Rico's federal district court. Hi s operative pl eadi ng
(the amended conplaint) named the Miunicipality, ONeill, and
Lozada as defendants. It alleged violations of section 1983 and
the Fifth Amendnent to the United States Constitution. The gist
of the case was the avernent that the defendants' conduct
anounted to a de facto taking that unconstitutionally deprived
the plaintiff of the beneficial use of the Property wi thout just
conpensati on. For good nmeasure, the plaintiff added a due
process claim as well as supplenmental clains under |ocal |aw.

The suit provoked two notions to dismss. The first,
based upon ripeness consi derations, asserted that the district
court | acked subject matter jurisdiction. See Fed. R Civ. P
12(b)(1). The second, nore substantively oriented, asserted
that the amended conplaint failed to state a claim upon which
relief could be granted. See Fed. R Civ. P. 12(b)(6).

For reasons that are not immediately apparent, the
district court first addressed the Rule 12(b)(6) notion and

found it wanting. Déni z Marquez, 140 F. Supp. 2d at 138-39.

The court detern ned, however, that the Rule 12(b)(1) notion was
di spositive because the plaintiff had an obligation to pursue
the inverse condemnati on renmedy avail abl e under Puerto Rico | aw
before prosecuting his takings clains under section 1983. 1d.

at 139-40. Accordingly, the court dism ssed the plaintiff's
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f eder al clains as unripe and dismssed the renmnining
(supplenmental) clains wthout prejudice. ld. at 140. The
plaintiff appeal ed, and the defendants cross-appealed fromthe

denial of their Rule 12(b)(6) notion.

The Plaintiff's Appeal

We reviewde novo the district court's dism ssal of the

plaintiff's federal <clainms as unripe. Ernst & Young .

Depositors Econ. Prot. Corp., 45 F.3d 530, 534 (1st Cir. 1995).

We begin our inquiry by framng the issue and then proceed to
di scuss the plaintiff's contentions.
A.

Setting the Stage

42 U.S.C. 8§ 1983 provides in pertinent part that
"[e]very person who, under color of any statute, ordinance,
regul ati on, custom or usage . . . subjects, or causes to be
subj ected, any citizen of the United States . . . to the
deprivation of any rights, privileges, or inmmunities secured by
the Constitution and Ilaws, shall be liable to the party
injured.” This statute "supplies a private right of action

agai nst a person who, under color of state |aw, deprives another
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of rights secured by the Constitution or by federal |aw. Evans
v. Avery, 100 F.3d 1033, 1036 (1st Cir. 1996). For section 1983
pur poses, Puerto Rico is deened equivalent to a state. See

Martinez v. Col 6n, 54 F.3d 980, 984 (1st Cir. 1995).

The plaintiff centers his primary section 1983 claim
on the all egation that the defendants unlawfully deprived hi mof
his rights in the Property w thout just conpensation. Their
conduct, he alleges, constituted a de facto confiscation and
t hereby violated the Takings Clause. See U. S. Const. anmend. V
(prohibiting the taking of private property for public use
wi t hout just conpensation).

The initial hurdle is easily cleared: the defendants
are alleged to have acted under color of Puerto Rico law, and
t he Taki ngs Clause applies unreservedly to the Commonweal t h of

Puerto Ri co. Tenoco O 1 Co. v. Dep't of Consuner Affairs, 876

F.2d 1013, 1017 n.9 (1st Cir. 1989). Once past this point,
however, insurnmount abl e obstacl es | oom Chief anong themis the
qguestion of ripeness.

That question arises out of the plaintiff's decision
to pursue his takings clainms directly in federal court. The
Suprenme Court has expl ai ned that:

The Fifth Amendnent does not proscribe the

taking of property; it proscribes taking

wi t hout just conpensation. Nor does the

Fifth Amendment require t hat j ust
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conpensation be paid in advance of, or
cont enpor aneously with, the taking; all that
is required is that a "reasonable, certain
and adequat e pr ovi si on for obt ai ni ng
conpensation"” exist at the time of the
t aki ng.

Wllianmson County Reqg'l Planning Commin v. Ham |lton Bank, 473

U.S. 172, 194 (1985) (citations omtted). Thus, a takings claim
ordinarily is considered unripe if the clainmnt conmes directly
to a federal court wi thout first seeking conpensation through
state procedures. [|d. at 194-95.

To be sure, this rule —Ilike nost rules —admts of
exceptions. One such exception is that a claimnt in a takings
case may be excused for failing to seek recourse fromthe state
courts if all potential state remedies are "unavail able or
i nadequate.” |d. at 196-97. But this exception is narrowy
construed, and the claimnt nust carry the heavy burden of
showi ng unavailability or inadequacy. Glbert v. City of
Canbridge, 932 F.2d 51, 65 (1st Cir. 1991). In this operose
endeavor, doubts are to be resolved in favor of exhaustion

Thus, if it is unclear whether a particular state-law renedy

pertains, the claimnt nust attenpt to exploit it — and his
federal takings claimw |l not be deemed ripe unless and until
he has pursued, and exhausted, that course. |[d.

This exception lies at the heart of the plaintiff's
appeal. The dispositive question here is whether the plaintiff
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has made a sufficient showing that Puerto Rico |aw affords him
no renedy for the alleged taking. We turn next to that
guesti on.

B.

Avail ability of the Inverse Condemati on Renedy

The remedy of inverse condemation serves as a
"protection for [landowners] to force the State to conply with
the constitutional provisions guaranteeing that no person shall

be deprived of his property wthout due process of |aw and

wi t hout having received conpensation.” Culebras Enters. Corp.

v. Rivera Rios, 813 F.2d 506, 513 (1st Cir. 1987) (discussing

Puerto Rico law). Although the remedy is not menorialized in
Puerto Rico's Civil Code, the case |l aw makes clear that inverse
condemation is generally avail abl e under Puerto Rico |law. See

Ochoa Realty Corp. v. Faria, 815 F.2d 812, 817 (1st Cir. 1987);

Cul ebras, 813 F.2d at 513-14; Aner |Inv. Corp. v. Junta de

Pl anifi cacion, 99 TSPR 65, 1999 W 258578, at *2 (P.R 1999);

Cul ebra Enters. Corp. v. Estado Libre Asociado, 143 P.R Dec.

935, 1997 W. 870831, at *4 (P.R 1997).
The plaintiff does not chall enge the generic
avai lability of an inverse condemmati on renedy under Puerto Rico

l aw, but, rather, contends that he is precluded from invoking



that remedy. He nmkes three main points in support of his claim
that the inverse condemation renmedy is unavail able to him
First, he suggests that the i nverse condemati on r emedy
does not extend to a de facto taking.! The case law is sparse,
but the authorities tend toward the view that the remedy applies

to de facto takings. See Aner Inv. Corp., 99 TSPR 65, 1999 W

258587, at *2 (explaining that Puerto Rico's inverse
condemation remedy applies not only to physical occupation and
regul atory taking cases but also to other "real property rights’
t aki ngs" which have been effected "without the state filing
first the em nent domain action or having consigned the due

conpensation"); Culebra Enters., 143 P.R 935, 1997 W 870831,

at *4 (observing that the inverse condemation remedy applies
"when the state effects a 'de facto' taking," albeit |inking
that termto actions "affecting substantially the property use,
physically or by regulatory nmeans”"). Since the plaintiff has
failed to adduce any case |law that expressly precludes use of
the inverse condemation renedy as a neans of redressing a de

facto taking, the nobst that can be said is that it renains

By "de facto taking," we nmean a taking that occurs wi thout
either a physical occupation, e.g., Loretto v. Telepronpter
Manhattan CATV Corp., 458 U. S. 419, 426 (1982), or sonme form
regul atory action, e.qg., Lucas v. S.C. Coastal Council, 505 U.S.
1003, 1014 (1992).
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uncl ear whether the inverse condemation renedy applies here.
That uncertainty undercuts the plaintiff's position.

Cul ebras illustrates the point. There, the plaintiffs
made nuch the sanme argunent, asserting that it was at best
uncl ear whether the Puerto Rico courts would entertain a claim
for inverse condemmation on the facts at hand. 813 F.2d at 514-

15. We rejected their "uncertainty" argunment, explaining that:

Lack of clarity is not wunusual, however,
when |egal rights are still in process of
definition t hrough case-by-case
adj udi cat i on. The Puerto Rico high court

has at |east discussed, and has seem ngly

signaled, the existence of an inverse

condemation renmedy. . . . We think [that

the appellants] nmust pursue that renmedy

before they can maintain a federal damages

claim.
ld. at 514-15.

So it is here. If the plaintiff were to pursue the
i nverse condemati on renmedy, the | ocal courts woul d be presented
with an issue of first inpression under Puerto Rico law. Until
he travels that road, the availability vel non of the inverse
condemation remedy renmmins open to question. It is the
claimant's burden to prove that the potential state renedy is
unavai |l abl e, and uncertainty prevents him from carrying that

bur den. Consequently, his section 1983 takings clains are

unripe. See Glbert, 932 F.2d at 64-65 (holding that as | ong as

the State provides an arguably adequate process for securing
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conpensation for a taking, federal intervention under section
1983 before the claimnt has resorted to that procedure is
premat ure).

The plaintiff's second argunment focuses on the fact
that the Property has never been zoned or otherw se officially
desi gnated for public use. Relying upon the |logic of negative
inference, the plaintiff posits that all the reported Puerto
Rico inverse condemation cases have involved properties
earmarked for public use. Buil ding on this foundation, he
reasons that the inverse condemmation renedy is unavail able
where, as here, the property is zoned for commercial use.

As presented, this contention never gets out of the
starting gate. The plaintiff presumes to prepare for the race
by enbracing a nunber of opinions authored by the Suprenme Court
of Puerto Rico, but he neglects to furnish us with translations
of those opinions. This oversight not only hanmpers our ability
to evaluate his claim but also contravenes our |ocal rules.
Those rules state, in pertinent part, that: "Whenever an
opi nion of the Suprene Court of Puerto Ricois cited in a brief

or oral argunent which does not appear in the bound volunes in

English, an official, certified, or stipulated translation
thereof with three confornmed copies shall be filed." 1st Cir.
R. 30(d).
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A violation of Rule 30(d) is serious business. W have
given fair warning that we will not permt parties to disregard

the rule with inpunity. E.g., Rolon-Alvarado v. Minicipality of

San Juan, 1 F.3d 74, 77 n.1 (1st Cir. 1993) (referencing
previous version of Rule 30(d)). This is as it should be:
attorneys who appear before us are expected to know and follow

the rules. Ranps-Baez v. Bossol o-Lopez, 240 F.3d 92, 94 (1st

Cir. 2001).

The short of it is that a party who flouts Local Rule

30(d) does so at his peril. Specifically, he runs the risk that
he will be deened to have forfeited argunents if those argunents
are based upon untranslated opinions or, alternatively, if

perscrutation of wuntranslated opinions is integral to their

resolution.?2 See, e.q., Stein v. Roval Bank, 239 F.3d 389, 393

n.5 (1st Cir. 2001); Gonzalez-Mrales v. Hernandez-Arencibia

221 F. 3d 45, 50 n.4 (1st Cir. 2000).

Here, the plaintiff's failure to supply the required
translations has left us in the lurch. The absence of English
transl ations (save for two rel evant case excerpts provided by

t he defendants) has conmpounded the seem ng uncertainty in the

Parties who fail to satisfy their obligations under Local
Rule 30(d) also run the risk of sanctions, as do their
attorneys. See Lama v. Borras, 16 F.3d 473, 478 n.6 (1st Cir.
1994) (referencing previous version of Rule 30(d)).
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rel evant Puerto Rico case |aw. Under the circunmstances, the
nost appropriate course is to reject the plaintiff's "public
use" argunent to the extent that it is based upon untransl ated
opi ni ons.

The upshot of our ruling is that the plaintiff is |eft
clinging to a single case (for which a translation is avail abl e)
in support of his contention that the inverse condemati on

remedy extends only to land that has been zoned or officially

desi gnated for public use. That case, Heftler Int'l, Inc. v.

Planning Bd., 99 P.R R 454 (P.R 1970), marked the first

occasion on which the Suprene Court of Puerto Rico discussed
i nverse condemati on. For our purposes, the court's coments
are elliptical, and, in all events, they are dictum See id. at
462- 63 (di sposing of the case based upon the plaintiff's failure

t o exhaust adm ni strative renmedi es); see also Cul ebras, 813 F. 2d

at 513 (making this point). It is, then, transparently clear
that Heftler, unai ded, cannot bear the wei ght that the plaintiff
piles upon it.

Inafinal effort to distinguish his case fromthe m ne
run, the plaintiff alleges that the nortgagee has comenced
foreclosure proceedings — according to the plaintiff,
forecl osure i s underway because his tenants have fled, |eaving

hi m unable to pay the nortgage —and avers that, once he | oses
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title, he also will lose the ability to pursue the inverse
condemation remedy. This construct is fatally flawed.

The fact of the matter is that the plaintiff has not
yet lost title. As of the date of oral argunment in this court,
forecl osure proceedi ngs had been pending for sonme time, but had
yet to be consummmuat ed. Therefore, the inverse condemation
remedy remnins potentially available to the plaintiff.?3
Moreover, a divestiture of title would not wunderm ne the

plaintiff's section 1983 takings claim for danmages incurred

whil e he owned the Property. See United States A ynpic Conm V.

Intelicense Corp., 737 F.2d 263, 268 (2d Cir. 1984) ("[T]he

owner of an interest in property at the time of [an] alleged

taking has standing to assert that a taking has occurred.")

(enmphasis supplied); see also United States v. Dow, 357 U.S. 17,

21-22 (1958). Consequently, the threat of foreclosure does not
serve to ripen the plaintiff's federal clains.

That ends this aspect of the matter. A plaintiff's
failure to exhaust the inverse condemation renedy renders

premature a section 1983 dammges action predicated upon an

S\WW hasten to add that we have no reason to believe that the
Puerto Rico courts would Iimt the inverse condemati on renedy
to current owners. The plaintiff cites no apposite cases to
that effect, and the |aw el sewhere is to the contrary. E. g.
Klopping v. City of Whittier, 500 P.2d 1345, 1360 (Cal. 1972
(allowi ng claimnt who |ost property through foreclosure to
pursue inverse condemmation claim.
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al | eged takings violation. Ochoa, 815 F.2d at 816-17; Cul ebras,
813 F.2d at 514-15.
C.

Due Process

There is one final point. 1In addition to his takings
claims, the plaintiff alleges that the defendants' conduct is
i medi ately actionable as a violation of +the substantive
conponent of the Due Process Cl ause of the Fourteenth Amendnent.
That all egati on need not detain us.

Dressing a takings claim in the rainment of a due
process violation does not serve to evade the exhaustion
requirement. Here as we have said, the inverse condemnation
remedy represents an arguably avail abl e and adequate means of
obt ai ning conpensation for the alleged taking. See supra Part
I1(B). Thus, no substantive due process claimwll lie unti
that renmedy i s exhausted. Ochoa, 815 F.2d at 817 n. 4; Cul ebras,
813 F.2d at 515-16.

11

The Def endants' Cross-Appeal

We need not dwell upon the defendants' cross-appeal.
Al though the district court passed upon, and denied, the

def endants' Rule 12(b)(6) notion, Déniz Marquez, 140 F. Supp. 2d

at 138-39, that decision was gratuitous. It would be equally
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gratuitous for us to reach the nerits of the cross-appeal, and
we decline to do so.

When a court is confronted with motions to dismss
under both Rules 12(b)(1) and 12(b)(6), it ordinarily ought to

deci de the former before broaching the latter. See NE Erectors

Ass'n v. Sec'y of Labor, 62 F.3d 37, 39 (1st Cir. 1995); see

also Bell v. Hood, 327 U.S. 678, 682 (1946) ("Whether the
conplaint states a cause of action on which relief could be
granted is a question of |aw [which] nust be decided after and
not before the <court has assuned jurisdiction over the
controversy."). After all, if the court |acks subject matter
jurisdiction, assessnment of the nerits becomes a matter of
purely academ c interest. Accordingly, we regard the |ower
court's Rule 12(b)(6) ruling as a nullity and thus dism ss the
def endants' cross-appeal.
LV,

Concl usi on

We need go no further. The plaintiff's failure to seek
reconpense through Puerto Rico's inverse condemation renmedy
renders both his takings and substantive due process clains
unripe for federal adjudication. Hence, we affirmthe district
court's dismssal of the plaintiff's federal clains for |ack of

subj ect matter jurisdiction. We |ikewise affirm the court's
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di sm ssal w thout prejudice of the plaintiff's suppl enmental

clainms under local law. See 28 U S.C. § 1367(c)(3); see also

Serapi 6n v. Martinez, 119 F.3d 982, 993 (1st Cir. 1997) (noting

the district court's "substantial discretion" in regard to
relinquishing jurisdiction over supplenmental clains after the
di sm ssal of the linchpin federal clains). Finally, we dismss

t he defendants' cross-appeal as non-justiciable.

Affirned.
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